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COMPTROLLER GENERAL OF THE LIAUTED ETATES
WASHINGTOMI, D.C, 1054s

+

B-177946 lay 29, 1973 3 6"99’

Arga Controly
35 Fast Glennxm
Pasadenn, Ceiifornia 91105

Attentiont Hr, Arnold Raines
Presidont

Gentlomont

Reference is made to your letter of April 20, 1973, and prior
covrespondence, protesting againat the rejection of your hid under
invitation for bhido No, 3FP-A2-R-B2011795-11-34~72, insued by the Federal
Supply Service, General Services Administration,

The invitatfon, isrued on October 12, 1972, requeeted hids for
furnishing a quantity of electronic voltmaters and vnlated itens under
dtema in Oroups A and B, Prospective bidders wera advised that deldivery
of the initial quantity was to ba made within a 90-day period after award
aud that 30 daya vould Le needed by the Governnent for epproving the
sucessful bidder's recommended tost procedures,

Bids were opened on lNovember Y4, 1972, nind your £iinm was the
lovest bidder on the itema in Groups A and 3, lowever, a preaverd
curvey team, coaposed of twn wembors from the General Servieces Aduinis-
tretion: and two nembeve of the Pederal Avietion Adninistyation,
vecorrrended thet the contract not he avuarded to your compeny because
your {irm could not meet the schedule for delivery of the initial
quantity of 20 voltmaters {with related instruction bools), Thin was
based in part wpon your production schedule vhich was conpidered to
indicate that it would trl:a 120 to 135 days for the firat 20 unite to
be available for delivcery., On the banio of the survey, the contvacting
officer doubted that your company had the capability to provide the
equipiont in a timely manner and he reforred the natter to tha Swall
Businens Adininletration (£o:A) for review undav Pedaral Procurcment
Regulations 1-1,708-2(a). In a letter dated Vebruavy 1, 1973, SBA
doclined your firm's requent for a cortificaie of competency (COC),

On April 2, 1973, GSA advised owr Office that becrune of the urpent need
for tha itcno 4dn Croupn A aud B, a contract was being awarded to the
Hewlott Pacl:ard Company,

You have challenped the contracting offfcortes faflure to £find your
company responsible, You hav.y etated that the Defenoa Contract
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Adninintration Servicea (DCAS), Pasadenay California, i{s» awvare that

you have previously performed nuccessfully on Government contracta

and that the survey team should have contacted DCAS as you had vequested
Hovever, there was no question a5 to your prior performance, Vhat

was involved was vour approach to perfurrance on the biwediate con-
truct, Therefore, thie foilure of the survey team te contact DOAS L

not significant,

The SBA letter of February 1, 1973, to you stated!

* % % The COC 18 declined heecause of technical cepncity
with the prinary arca of concern being the requirement

to allow the gevernpment thirty days to review and approve
your test procedures and the effect of this requivenent
on your ability to deliver' twenty voltreters nincty days
after contract,

You contend that the SDA letter is erroncous in that it views your
concern as only having 60 days of real production time beecausa it con-
siders that the test approval must precede the production instead of
considering that the two periods can vun concurrently, lowever, even
if you are correct in your contention, the fact remains that the fore-
going situntion was cited as the "primary" and not the "only" area of
concern for not issuing the COC,

We have consiatently held that it is the duty of the contracting
officer to deternina the responnibility ef o bidder, In maling the
datermination the centracting officer is vected with a considerable
depvec of diocretion. We will not substitute our judgnent in such
cases and will uphold tha contracting officoer's determination of
reaponyibility unless it is eliovam to be arbitrary, capricious or not
supported by substantial evidence, Seca 46 Cup, Gen, 371 (1966); 45
1d. 4 (3965); 43 1d, 257 (1963), Siunce the coatracting officer had
before hin a preaward aurvey indicating that your company would not be
ahle to perform on time, we are unable to conclude that there vas &n
abune of administrative discretion on his part, Turther, it is not a
function of our Office to review £BA deterninations in cuch matters
or to require the iassuence of a COC, B-175970, July 16, 1972, In
addition, wa hava held that the refusal of SBA to imssuec a COC nunt bae
regavded as persuasive vith reppect to the conjetency of the biddcr.
ond the denial thereof is nn affirmation of the contracting officer's
deternination of nonrecg;-ioibility, B~175970, supra,

In view of the fovepoing, we cannot conclude that you were
impropncly denied the awurd of the contract, Accordingly, the protest
is denied, '
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In your letter of Ajril 16, 1973, you vequent advice as to vhether
GEA can lefelly pake an awavd nfter the ncceptavce period han expired
vithout recdvartising, Ia that repard, FPR 1-2,404-1(c) and 1-2,407-8(b)(2)
provide!

(c) Should adninigtrative difficultics bo encountered
aftcr bhid cpening vhich may delay avard beyond bidder'o
aceeptancoe porlods, the several lowveat bidders should he
requested, befove expivation of thedr bide, to extend the
bid acceptance period (with consent of puretieco, 1f any)
in order to svoiu the need for readvertisnenent,

| * ] * *

(2) * & & In addition, when a protast againat the raking
of an avard ia received and the contracting officer determines
to vithheld the evard pending disposition of the protest, tha
biddevs vhona bids wight beeome elipgihle for avard should be
requeated, before expiration of the time for acceptanca of
their bids, to extend tho tive for acceptance (vith consent
of surcties, 1f any) to avoid the need for readvertisenment,

n R,

You have stated that you have invested about $2,000 to obtain the
contract and you hiave inquived whather there is any procedure under
which you can recover the cost, 7The Pederal courts have recopgnized tlint
bidders are entitled to have their bids considered fairly and honeatly
for avard and that the recovery of bid preparatinn expensas is popnible
if 1t can be pliowm that bids were not so considered, Sen, for example,
Lrmatrens & froetronp, Ines ve United Staten, Civil Yo, 2700 (R.D, Wash,
1973).

Sincerely yours,

Faul G, Daptittne

£or the  aonnsralicr General
of thae United Statesn





